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ARBITRATION AGREEMENTS AND THE CONDUCT OF THE ARBITRAL 

PROCEEDINGS: A COMPREHENSIVE ANALYSIS 

Sohini Seal1 

ABSTRACT: 

An arbitration agreement forms the legal and conceptual foundation of the arbitral process, 

reflecting the parties’ intention to resolve disputes outside the conventional court system. 

Through such an agreement, parties voluntarily commit to submit present or future conflicts 

to a neutral arbitral forum, thereby opting for a private, flexible, and less adversarial 

mechanism of dispute resolution. The enforceability of arbitration agreements under modern 

legal frameworks, particularly the Arbitration and Conciliation Act, 1996 in India, ensures 

that parties are bound to honour their commitment to arbitration. This legislation, harmonised 

with the UNCITRAL Model Law, enhances the credibility, predictability, and international 

compatibility of the Indian arbitral regime. 

The arbitral process begins with the invocation of the arbitration clause, followed by the 

constitution of the arbitral tribunal through mutually agreed procedures or institutional rules. 

Once constituted, the tribunal conducts preliminary meetings to frame procedural directions, 

timelines, and the scope of issues. The parties then exchange their pleadings, present 

documentary evidence, and examine witnesses or experts as necessary. Hearings may be oral 

or based entirely on written submissions, depending on the complexity of the dispute and the 

preferences expressed in the arbitration agreement. After evaluating the submissions and 

evidence, the tribunal delivers a reasoned award which is final and binding, subject only to 

limited grounds of challenge such as procedural irregularity, invalidity of the agreement, or 

conflict with public policy. 

Arbitration offers notable advantages including confidentiality, procedural flexibility, quicker 

resolution, and the global enforceability of awards. Despite these strengths, challenges such 

as high costs in complex cases, limited avenues for appeal, and the absence of precedent must 

also be acknowledged. Overall, a well-drafted arbitration agreement combined with a clear 

understanding of procedural stages ensures that arbitration operates as an effective, efficient, 

and reliable alternative to litigation, particularly in commercial and cross-border contexts. 

                                                
1 The author is a student of law at Techno India University. 

71



ISSN: 2583-8989                                         IJDR                                           VOL. 2 ISSUE 1 
 

KEYWORDS: 

Arbitration Agreement, Arbitral Proceedings, Arbitration, Arbitral Tribunal, Alternative 

Dispute Resolution 

INTRODUCTION:  

An arbitration agreement serves as a foundational component in the process of arbitration, 

where two or more parties commit to resolving potential or existing disputes outside the 

traditional court system. In such agreements, parties voluntarily choose to forego litigation 

and instead seek a resolution through arbitration, a method of alternative dispute resolution 

(ADR). This choice involves a neutral third-party arbitrator or panel of arbitrators who act as 

decision-makers, ensuring a fair and impartial outcome for both sides. By agreeing to 

arbitration, the parties commit to a private and less formal method of dispute resolution, 

avoiding the often lengthy and public nature of court proceedings.  

The arbitration process itself is distinct from traditional litigation due to its flexible structure. 

The arbitration agreement allows the parties to customize various elements of the procedure, 

such as the choice of arbitrators, the rules that govern the process, and the timeline for 

resolving the dispute. This flexibility can be advantageous for parties seeking to avoid the 

rigidity of court schedules and procedural rules. Arbitration is generally conducted in a 

confidential setting, which can be particularly appealing to businesses and individuals who 

wish to keep their disputes private and avoid the publicity of a courtroom.  

Moreover, arbitration tends to be faster than court litigation, with streamlined procedures that 

often result in quicker resolutions. The arbitration agreement acts as a contract binding the 

parties to resolve their disputes exclusively through arbitration, offering a legal framework 

that reduces the likelihood of protracted legal battles. The agreement may include terms 

specifying the location, language, and rules applicable to the arbitration process, providing a 

level of predictability and control to both parties.  

While arbitration offers distinct advantages, such as confidentiality, speed, and flexibility, it 

also has limitations. For instance, arbitration awards have limited avenues for appeal, 

meaning parties may have to accept the arbitrator’s decision as final, with few opportunities 

for challenging it. Despite these limitations, arbitration remains a highly effective and widely 
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accepted method of dispute resolution, especially for commercial and cross border conflicts. 

Thus, a well-crafted arbitration agreement is essential, providing a reliable, enforceable 

alternative to traditional litigation that aligns with the parties' specific needs and objectives.  

LEGAL DEFINITION:  

The legal framework governing arbitration is typically grounded in national legislation, which 

provides structure and enforceability to the arbitration process. In India, the Arbitration and 

Conciliation Act, 1996, serves as the foundational legislation for arbitration proceedings and 

aligns closely with the UNCITRAL (United Nations Commission on International Trade 

Law) Model Law. This alignment ensures that India’s arbitration framework follows 

internationally recognized standards, making it more accessible and familiar to foreign parties 

engaged in cross-border disputes. The Act applies to both domestic and international 

arbitration cases within India, offering a comprehensive legal basis that promotes efficiency, 

neutrality, and fairness in the arbitration process.  

Section 7(1) of the Indian Arbitration and Conciliation Act, 1996, defines an arbitration 

agreement as “an agreement by the parties to submit to arbitration all or certain disputes 

which have arisen or which may arise between them in respect of a defined legal relationship, 

whether contractual or not.” This definition clarifies that an arbitration agreement can cover 

current disputes or any disputes that might arise in the future, making it adaptable to various 

contexts. The flexibility of this provision allows parties to use arbitration not only for issues 

tied directly to a contract but also for disputes arising from other legal relationships, 

providing a broader applicability that suits a range of scenarios.  

An arbitration agreement under Indian law can take the form of a standalone agreement or 

simply a clause within a broader contract. When included as a clause, it typically outlines the 

agreement of both parties to arbitrate any future disputes related to that contract, specifying 

arbitration as the preferred method of dispute resolution. This setup gives parties a clear 

pathway to follow in case a disagreement arises, bypassing traditional litigation and 

committing them to the arbitration process instead.   

By enshrining arbitration agreements in legislation, the Arbitration and Conciliation Act of 

1996 provide an enforceable mechanism that upholds the intent of the parties to settle 

disputes outside the court system. This legal framework not only ensures that arbitration 
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remains a viable alternative to litigation but also fosters a supportive environment for 

arbitration within India, aligning the country's legal landscape with global practices and 

encouraging the use of arbitration as a reliable dispute resolution method.  

OVERVIEW OF ALTERNATIVE DISPUTE RESOLUTION (ADR) MECHANISMS 

IN INDIA: 

Alternative Dispute Resolution (ADR) mechanisms in India represent a significant shift from 

the traditional adversarial system of litigation towards more flexible, consensual, and 

efficient modes of dispute resolution. ADR refers to a set of non-judicial processes such as 

arbitration, mediation, conciliation, negotiation, and LokAdalats that enable parties to resolve 

disputes outside the formal court system. The growing importance of ADR in India stems 

from its ability to provide speedy, cost-effective, and accessible justice, especially in light of 

the overwhelming backlog of cases in Indian courts. By emphasizing cooperation over 

confrontation, ADR not only reduces judicial burden but also preserves relationships between 

disputing parties and ensures confidentiality, flexibility, and party autonomy in dispute 

resolution. 

The conceptual foundation of ADR lies in collaborative problem-solving and voluntary 

participation, where a neutral third party assists disputants in reaching a mutually acceptable 

settlement. The primary objectives of ADR include expeditious resolution of disputes, 

reduction of litigation costs, decongestion of courts, and promotion of amicable settlements. 

The need for ADR in the Indian judicial system is particularly acute due to chronic delays, 

shortage of judges, complex procedures, and increasing volume of civil and commercial 

disputes arising from globalization and economic growth. Recognizing that delayed justice 

undermines fundamental rights, ADR has emerged as a practical and necessary supplement to 

the formal justice delivery mechanism. 

India follows a multi-faceted ADR framework comprising various mechanisms, each suited 

to different types of disputes. Arbitration, governed by the Arbitration and Conciliation Act, 

1996, is a binding adjudicatory process widely used in commercial and international disputes, 

while conciliation and mediation focus on facilitating negotiated settlements without 

imposing decisions. LokAdalats, established under the Legal Services Authorities Act, 1987, 

provide a unique statutory platform for amicable settlement of disputes, particularly 

benefiting economically weaker sections by offering free and final resolution. Negotiation, 
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though informal, remains the most basic and widely used method of dispute resolution and 

often serves as a precursor to other ADR processes. 

The legal framework governing ADR in India is robust and progressive, supported by 

statutory enactments such as the Arbitration and Conciliation Act, 1996, the Legal Services 

Authorities Act, 1987, Section 89 of the Code of Civil Procedure, 1908, and the Family 

Courts Act, 1984. Judicial interpretation has further strengthened the ADR regime, with 

courts consistently encouraging parties to resort to alternative mechanisms and limiting 

judicial interference in arbitral proceedings. Landmark judgments such as Salem Advocate 

Bar Association v. Union of India and Afcons Infrastructure Ltd. v. Cherian Varkey 

Construction Co. underscore the judiciary’s proactive role in promoting ADR as an integral 

part of the justice system. 

Despite its numerous advantages, including speed, cost efficiency, confidentiality, and 

preservation of relationships, ADR in India faces challenges such as lack of public awareness, 

inconsistent quality of neutrals, enforcement delays, judicial intervention, and power 

imbalances between parties. However, the scope of ADR in India remains vast and 

promising, particularly with the rise of institutional arbitration, court-annexed mediation, 

online dispute resolution, and sector-specific ADR frameworks. With continued judicial 

support, legislative reforms, professional training, and technological integration, ADR is 

poised to play a transformative role in strengthening India’s justice delivery system by 

making it more efficient, inclusive, and responsive to the needs of society. 

ESSENTIAL FEATURES:   

1. Agreement In Writing: According to most national and international laws (such as the 

UNCITRAL Model Law and the Indian Arbitration Act), the arbitration agreement must be 

in writing. It can be included as a separate contract or embedded in a broader contract as a 

clause.  

2. Intention To Arbitrate: The parties must have a clear intention to resolve disputes through 

arbitration.  

3. Scope Of Disputes: The arbitration agreement should clearly define the types of disputes 

that can be referred to arbitration. This could include all disputes arising out of a contract 

or specific categories of disputes.  
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4. Binding Nature: Once signed, the arbitration agreement is binding on both parties, and 

they are precluded from resorting to traditional courts for the disputes covered by the 

arbitration agreement.  

TYPES OF ARBITRATION AGREEMENTS:  

1. Ad-hoc Arbitration Agreement: The parties agree to set up an arbitration tribunal for 

resolving a specific dispute without referring to any institutional arbitration body.  

2. Institutional Arbitration Agreement: The agreement refers disputes to a permanent 

arbitral institution like the International Chamber of Commerce (ICC) or the London Court of 

International Arbitration (LCIA).  

PROCEDURE FOR THE CONDUCT OF ARBITRAL PROCEEDINGS:  

Once a dispute arises and the arbitration agreement is invoked, the next step is to conduct the 

arbitral proceedings. Arbitration proceedings follow a general procedure that ensures fairness, 

impartiality, and the opportunity for both parties to present their case. The Arbitration and 

Conciliation Act, 1996, provides the legal basis for such proceedings in India, but the 

procedure is similar in many jurisdictions globally, based on international arbitration rules.  

1. Initiation Of Arbitration:  

The first step in arbitral proceedings is the initiation process, which generally involves one 

party (the claimant) issuing a notice to the other party (the respondent) invoking the 

arbitration clause and specifying the nature of the dispute.  

 Notice of Arbitration: The claimant issues a formal notice of arbitration, often including 

a summary of the dispute, the applicable arbitration agreement, and the proposed 

number of arbitrators.  

2. Constitution Of Arbitral Tribunal:  

The arbitral tribunal is the body responsible for resolving the dispute. It can be composed of a 

sole arbitrator or a panel of arbitrators, typically three.  

 Appointment of Arbitrators: The method of appointment is usually specified in the 

arbitration agreement. If there is no pre-agreed procedure, each party may appoint an 
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arbitrator, and the two arbitrators may appoint a third one (the presiding arbitrator). In 

the case of institutional arbitration, the institution often plays a role in appointing the 

arbitrator(s).  

 Challenge to Arbitrator: If either party feels that the appointed arbitrator is biased or 

does not meet the agreed qualifications, they may challenge the arbitrator's 

appointment.  

3. Preliminary Hearing And Procedural Order:  

Once the tribunal is constituted, it often conducts a preliminary hearing with the parties to 

establish the procedural framework for the arbitration.  

 Terms of Reference: During this stage, the scope of the dispute, procedural rules, and 

deadlines are finalized. The parties and the arbitrator may agree on a timeline for 

submissions and hearings.  

 Procedural Rules: The tribunal issues a procedural order outlining the rules and 

timetable for the arbitration, including the exchange of pleadings, witness 

examination, and expert reports.  

4. Submission of Statements of Claim and Defence:  

The next step is for both parties to submit their written pleadings.  

 Statement of Claim: The claimant submits the statement of claim, setting out the facts 

of the case, the issues in dispute, and the relief sought.  

 Statement of Defence: The respondent files a statement of defence, responding to the 

allegations made in the claim. They may also file a counterclaim if applicable.  

5. Evidence Collection And Witness Examination:  

Arbitral proceedings often include the collection of documentary evidence and witness 

statements.  

 Document Production: Parties exchange relevant documents, and arbitrators may 

request specific documents if they are necessary to resolve the dispute.  
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 Witness And Expert Testimony: Witnesses and experts may submit written 

statements and be called for examination during the hearings.  

6. Hearings:  

Arbitration hearings can be either oral or based entirely on written submissions, depending on 

the procedural rules and complexity of the case.  

 Oral Arguments: If hearings are held, both parties present oral arguments, examine 

witnesses, and cross-examine the opposing side's witnesses.  

 Virtual Hearings: In recent years, particularly during and after the COVID-19 

pandemic, virtual hearings via video conferencing have become more common.  

7. Closing Submissions:  

After the hearings, both parties may submit closing statements or briefs summarizing their 

case, the evidence presented, and the legal principles supporting their position.  

8. Deliberation And Award:  

After the proceedings conclude, the arbitral tribunal deliberates and renders an award.  

 Final Award: The award resolves the dispute and may include a decision on costs. 

The award must be in writing, signed by the arbitrators, and must include reasons for 

the decision unless the parties have agreed otherwise.  

 Enforcement: The award is binding on the parties, and it can be enforced like a court 

decree. Under the New York Convention, arbitration awards are enforceable in over 

160 countries, making it a powerful tool in international dispute resolution.  

9. Appeals And Challenges:  

Although arbitration is designed to be final and binding, certain jurisdictions allow limited 

grounds for appeal or challenge, such as fraud or bias in the tribunal. In India, under Section 

34 of the Arbitration and Conciliation Act, parties can apply to the court to set aside an award 

on limited grounds, such as:  

 Lack of proper notice of the arbitration.  

 If the arbitration agreement was invalid.  

 If the award conflicts with the public policy of India.  
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ADVANTAGES OF ARBITRATION:  

 Flexibility: Parties have control over the arbitration process, from appointing the 

arbitrators to deciding on procedural rules.  

 Confidentiality: Arbitration proceedings are private, and sensitive business 

information remains confidential.  

 Speed: Arbitration often resolves disputes faster than litigation.  

 Enforceability: Arbitration awards are enforceable internationally under the New 

York Convention.  

CHALLENGES OF ARBITRATION:  

 Cost: Arbitration can be costly, especially in complex cases.  

 Limited Appeal: The limited grounds for appeal can be a disadvantage if a party 

believes the award is flawed.  

 Lack Of Precedent: Unlike court judgments, arbitral awards do not create legal 

precedents.  

CASE LAWS: 

 Bhatia International v. Bulk Trading S.A. (2002) 4 SCC 1052 

Context: 

The case dealt with the applicability of Part I of the Arbitration and Conciliation Act, 1996 to 

international commercial arbitration held outside India. 

Issue: 

Whether Indian courts can exercise jurisdiction over foreign-seated arbitrations in the 

absence of an express exclusion of Part I of the Act? 

Held: 

The Supreme Court held that Part I of the Arbitration and Conciliation Act, 1996 applies to 

international commercial arbitrations unless expressly or impliedly excluded by the parties. 
                                                
2Bhatia International v Bulk Trading SA (2002) 4 SCC 105 (SC).  
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Relevance: 

 Strengthened arbitration as a preferred ADR mechanism for cross-border commercial 

disputes. 

 Recognized arbitration as an effective alternative to court litigation in international 

trade. 

 Highlighted the judiciary’s role in supporting arbitral processes. 

 Sundaram Finance Ltd. v. NEPC India Ltd. (1999) 2 SCC 4793 

Context: 

The case involved the enforceability of arbitration agreements and interim measures. 

Issue: 

Whether courts can grant interim relief before the commencement of arbitration proceedings. 

Held: 

The Supreme Court ruled that courts can grant interim measures even before arbitral 

proceedings begin. 

Relevance: 

 Reinforced party autonomy and effectiveness of arbitration. 

 Encouraged parties to rely on ADR by ensuring judicial support without interference. 

 Emphasized that arbitration helps in reducing court backlog. 

 Afcons Infrastructure Ltd. v. Cherian Varkey Construction Co. (P) Ltd. (2010) 8 SCC 

244 

Context: 

The case addressed the scope of Section 89 of the Civil Procedure Code, 1908. 

                                                
3Sundaram Finance Ltd v NEPC India Ltd (1999) 2 SCC 479 (SC). 
 
4Afcons Infrastructure Ltd v Cherian Varkey Construction Co (P) Ltd (2010) 8 SCC 24 (SC). 
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Issue: 

Whether courts can mandatorily refer disputes to ADR mechanisms? 

Held: 

The Supreme Court clarified that courts should actively encourage ADR and identified which 

disputes are suitable for ADR and which are not. 

Relevance: 

 Landmark judgment promoting mediation, conciliation, and arbitration. 

 Provided judicial guidelines for ADR referral. 

 Recognized ADR as a systematic part of civil justice delivery. 

 Centre for Arbitration and Conciliation v. Tuff Drilling India (P) Ltd. (2012) 5 SCC 

4025 

Context: 

The dispute related to the existence and validity of an arbitration agreement. 

Issue: 

Whether courts or arbitrators should decide disputes regarding the validity of arbitration 

agreements? 

Held: 

The Supreme Court held that arbitrators should decide disputes relating to the arbitration 

agreement unless it is prima facie invalid. 

Relevance: 

 Strengthened the principle of kompetenz-kompetenz. 

 Reduced judicial interference in arbitration. 

 Enhanced efficiency and autonomy of ADR mechanisms. 

                                                
5Centre for Arbitration and Conciliation v Tuff Drilling India (P) Ltd (2012) 5 SCC 402 (SC). 
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 N. Radhakrishnan v. Maestro Engineers (2010) 1 SCC 726 

Context: 

The case examined whether disputes involving allegations of fraud could be resolved through 

ADR mechanisms. 

Issue: 

Whether Lok Adalat awards are final and binding? 

Held: 

The Supreme Court affirmed that Lok Adalat awards are final, binding, and non-appealable. 

Relevance: 

 Reinforced the finality of Lok Adalat awards. 

 Strengthened LokAdalat as a viable ADR mechanism. 

 Encouraged litigants to opt for amicable settlements. 

 Salem Advocate Bar Association v. Union of India (2005) 6 SCC 3447 

Context: 

The case challenged procedural amendments introduced to promote ADR under the CPC. 

Issue: 

Whether Section 89 CPC is constitutionally valid and effective? 

Held: 

The Supreme Court upheld the constitutional validity of Section 89 CPC and emphasized its 

role in promoting ADR. 

 

                                                
6N Radhakrishnan v Maestro Engineers (2010) 1 SCC 72 (SC). 
7Salem Advocate Bar Association v Union of India (2005) 6 SCC 344 (SC). 
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Relevance: 

 Provided judicial backing to court-annexed ADR. 

 Encouraged mandatory referral of suitable disputes to ADR. 

 Reduced burden on courts by promoting settlement-based justice. 

CONCLUSION:  

An arbitration agreement is a fundamental legal instrument allowing parties to resolve 

disputes outside of the conventional court system. By agreeing to arbitrate, parties commit to 

settling conflicts through a more flexible and efficient method than traditional litigation, often 

saving time and resources. Arbitration offers a structured process that includes elements of 

fairness and due process, as the procedure generally follows rules set by the parties or an 

arbitration institution. This flexibility is particularly beneficial in commercial and 

international disputes, where parties may customize the arbitration framework to align with 

their needs and expectations.  

One of the core advantages of arbitration is its confidentiality. Unlike court proceedings, 

which are typically public, arbitration allows parties to keep their disputes private. This 

confidentiality can be especially appealing for businesses concerned about protecting trade 

secrets, reputations, or sensitive information. Additionally, arbitration awards are enforceable 

internationally under the New York Convention, giving parties greater assurance that a 

resolution can be upheld across borders.  

However, arbitration is not without its challenges. While it is generally seen as a cost-

effective alternative to court proceedings, arbitration can sometimes become expensive, 

particularly in complex disputes or when involving multiple arbitrators and legal 

representatives. Another limitation is the restricted scope for appeal; once an arbitration 

award is issued, there are limited grounds on which a party can challenge the decision. This 

finality can be beneficial for achieving closure but may also be a drawback if significant 

issues arise during the process.  

Understanding both the procedural aspects and the legal framework of arbitration is essential 

for parties seeking an alternative dispute resolution mechanism. Familiarity with the 

arbitration agreement’s terms, applicable laws, and potential pitfalls can help parties navigate 
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arbitration effectively, ensuring a fair, enforceable, and efficient outcome. Thus, while 

arbitration provides an attractive route for resolving disputes, it requires careful consideration 

of its benefits and limitations to achieve the desired outcome for all parties involved.  
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